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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T XX T IS e

Revision application to Government of India:

(1) ¥ STae e sferfaas, 1994 7 =T aa Jre aarg T ATHAT & 18 § YaI<h &R &l
SU-ETRT % TAH I o anid qAOervr smaee e gf=e, 9 awnR, s @=mem, e &3,
Hft /S, Sfrad <o wae, d9e 91, 7% fReeft: 110001 Y i Sy =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(@)  Ffe AT &F g o AT § S UET g @ ¥ el WUSTIR A7 3+ SRe@™ § a7 T
YU F Y WUSHITY | AT o ST §¢ WRT o, I7 feft 9Yoenme a1 qver # =18 ag Tl seam |
77 FoRelT WOSTIIR 7 1 97 3l 9T o ST g% 3l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) S SeaTa Y SIS F F AT % forg S S Hi¥T wre F wE F o T aneer S
oTRT TE e % Tt argen, adier % gy TG 97 w9 9 AT are § faw afgiRaw (F2) 1998
g7 109 3T Ages g g g1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ Faared goh (ardier) e, 2001 F Raw 9 % siasfa RAfATde wo=r d=ar s¢-8 § a1
sfaat &, I smaer F i smaer 3w fRats & 7 v F ofawge-snes & ol sreer & a-a
gfeat & arer I smae T ST =1fgw 39 a1 @rar § & ged Y & sfada gRr 35-3 §
freaffa & & e % a9a ¥ e H3-6 e S wi off g =Rl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS smas % a1 STgt €Y WoH U ATE 94 4T ST &7 gl &9 200/~ FE Gorar &7
ST R STl Hera<ens Qo ATe & SITaT 81 aF 1000 /- Y e §EraT Y Sirql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIAT STo%, el ITTE [osh TF a7 < rdiefier =rafae=or ¥ vy ordfien:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) = ScUTee o STfafaam, 1944 6t gy 35-1/35-3 ¥ st~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swierfed afsem § aaTg SgER F e@rar B e, afier F wraer § T gow,
STATET e T FATH srfieitg =rarieeer (Reee) &t afdm deftw Afsar, srewemare § 2nd Ay,
FEATAT o, eTaTaT, RN, rgaerare-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1 OOO/ Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) < T suaer ¥ S YA AT & THAL BaT § qT T Yo AQL o {org B o7 e ug<n
&1 & [o6aT ST A1RT 36 T2F & grd g¢ o & forar vt o & 9=+ F g aafRafa enfiehie
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T e TSI 1970 FoT §UNET A AqgET -1 F siadia MyiRa T sqE Sw
AraaT AT Herenesr FATRAT Frofam wifer & areer ¥ ¥ yeis &l ga IR & 6.50 §¥ &7 =g
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =9 IR €@ ATHAWI &Y A= XA arel FAHAT 6 T AT &7 Aw(oa AT SITar g S T
[, Heald IeATaT (e Td JaTas Aol ~ATaTieren<er (Fratiare) Haw, 1982 # [fga 8

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIHT o, Heald SATEA oo TF JaTa] sTdiettd =rariaeer (freee) T aid srdier & dreer
¥ sderwiT (Demand) TF &€ (Penalty) FT 10% Y& ST AT S{AaTH gl graiiies, ATSHad qd ST
10 &g ¥9C 31 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FrAIT ITTS oo T FaTae & Siaria, A gIIT Faed @t 740 (Duty Demanded) |
(1) @< (Section) 11D % qga Heiia s,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(ilij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = sweer 3 S erdier ITREHRT F qHeT Jgl Lo sToraT e AT <ve faaTfed & ar Wi 6y g
g & 10% STAT UX ¥ STg! et gu fFarfed &7 a9 <ve & 10% ST 9 T ST FE gl
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty aig’g"x:x:q‘i‘sgi;te,
or penalty, where penalty alone is in dispute.” A NSt Y
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ORDER-IN-APPEAL

The following appeals have been filed under section 84(1) of
the Finance Act, 1994 (hereinafter referred as ‘the Act) by the
Assistant Commissioner, CGST & C. Ex., Division-I, Ahmedabad
South Commissionerate (hereinafter referred as ‘appellant’) in
compliance to Order-in-Review Nos. 02/2023-24 dated
17.04.2023 passed by Commissioner, Central GST, Ahmedabad
South (hereinafter referred to as. the "the reviewing authority"
also) against Order-in-Original No. 322 /AC/Div-1/HKB/2022-23
dated 11.01.2023 (hereinafter referred as “the impugned order?)
passed by the Assistant Commissioner, CGST, Division - I,
Ahmedabad South (hereinafter referred as “the adjudicating
authority”) in the case of M/s Popatbhai Kanabhai Mundhwa,
23, Riddhi Siddhi Avenue, Nr. GOR Na Kuva, Nr. Canal;
maninagar (East), Ahmedabad, Gujarat-380008 (hereinafter

referred as “the Respondent’).

Sr. Appeal No. & Date Review Order | Order-In-Original No. &
Wo. No. & Date Date

GAPPL/COM/STD/352/2023- | 02/2023-24 dated |322/AC/Div-1/HKB,/2022-23
APPEAL Dated 19.04.2023 17.04.2023  |dated 11.01.2023

01.

2.  Briefly stated, the facts of the case are that the appellant
are holding PAN No. AATPB6297K. The Income Tax Department
provided data indicating taxable income for the financial years
2014-15 and 2015-16. On scrutiny of the data received from the
Central Board of Direct Taxes (CBDT) for the Financial Years
2014-15 & 2015-16, it was noticed that the appellant had
earned an income of Rs. 16,48,572/- during the F.Y. 2014-15
and Rs. 17,57,275/- during the FE.Y. 2015-16, which was
reflected under the heads “Sales / Gross Receipts from Services
(Value from ITR)” filed with the Income Tax department.
Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but had
neither obtained Service Tax registration nor paid the applicable

service tax thereon. The appellant we Tasal\led upon to submit

L
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required details of service provided during the F.Y. 2014-15 and
2015-16, however, they did not respond to the letters issued by
the department. The appellant’s failure to register for service tax,
respond to correspondence, and properly assess service tax
liability led to allegations of willful suppression of facts and
evasion of payment. As a result, a demand for service tax
payment of Rs. 4,58,568/- for the F.Y. 2014-15 and 2015-16,

along with interest and penalties, was issued.

2.1 The respondent were issued Show Cause Notice No. V15-
285/Div.-1/POPATBHAI KABABHAI MUNDHWA/2020-21 dated
17.12.2020 during the period 2014-15 and 2015-16 wherein:

a) Demand and recover an amount of Rs. 4,58,568/- under
the provision to Sub Section (1) of Section 73 of the Act along

with interest under section 75 of the Act.

b)  Imposed penalty under Section 77(1) of the Act for failure to
obtain service tax registration as per the provision of Section 69
of the Act and penalty under Section 78 of the Act for non-
payment of service tax by wilfully suppressing the facts from the

department with intent to evade the payment of service tax.

4. The Commissioner, Central GST, Ahmedabad South, in

exercise of the power conferred on him under Subsection 1 of

Section 84 of the Act in order to satisfy himself as to the legality
and propriety of the impugned order, directed the adjudicating
authority vide Review Order No. 02/2023-24 dated 17.04.2023
to file an appeal before undersigned within stipulated period for
determination of the legality and correctness of the impugned

order on the following grounds:

» The adjudicating authority while allowing the benefit of

exemption under Bob-flection (6) of Section 660 of the Finance

Act, 1994, in respect of services provided by the Service
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verified try him to satisfy that the exempted service is

provided by the Service provider

> As per Section 65B (25) of the Finance Act, 1904, "goods"
means every kind of movable property other than actionable
claim and money, and includes securities, growing crops,
grass, and things attached to or forming part of the land
which are agreed to be severed before sale or under the

contract of sale

> As per conman parlance, "the Trading" means purchase or
sale of goods, materials of any other things, where such
goods, materials or any other things are purchased from one
person are sold to any other person customers in such
transactions, the payment to suppliers are made directly by
the trader either before or after receipt of the delivery of such
goods, materials or any other things and after loading of profit

margin to such purchase cost, the sale cost are recovered

from customers

> Section 66D of the Finance Act, 1994 The Section 660

introduced in the Finance Act. 1994 states that the negative

list would be comprising of the following-

(a) Services by Government or a local authority

(b) Services by the Reserve Bank of India

(c) Services by a foreign diplomatic mission located in India
(d) Services relating to agriculture or agriculture produce

(e) Trading of goods

(1) Any process amounting to manufacture or production of
goods

(g) Selling of space or time slots for advertisements

(h) Service by way of access to a road or a bridge on payment
of toll charges etc.

» From the definition of goods and trading, it appears that

trading activity involve purchase of goods and sale of the same
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to another person. Since the service provider takes water from
his plant and serve this water with the help of water lanker to
another place/service recipient there is no purchase and sale
of goods involved. Thus, it is opined that the service would not
fall within the negative list given under Section 660 of the FA,
1994 When the services provided by the service provider is not
covered under Negative list, only exemption available is under
Mega exemption Notification No. 25/2012-ST dated 20 06
2012 However, in the instant case, neither the service provider
nor the adjudicating authority has contended that the services

provided by the service provider are exempted under the

Notification supra.

5.  The respondent were called upon to file a memorandum of
cross objection against the appeals. Personal hearing in the case
was held on 15-03-2024. Ms. Shenal Thakkar, Chartered
Accountant, appeared for personal hearing on behalf of the
respondent. He reiterated the contents of the written
submissions. He informed that the client sells water through
tanks which is goods. Hence the same is not liable to service

tax. Therefore the impugned order may be upheld.

6. 1find that the appellant contend that the adjudicating
authority granted exemption under Sub-Section (e) of Section
66D of the Finance Act, 1994, without discussing which
documents were verified to confirm that the exempted service
was provided by the respondent. According to Section 65B(25) of
the Finance Act, 1994, "goods" means every kind of movable
property other that actionable claims and money, and includes
securities, growing crops, and grass, and things attached to or
forming part of the land which are agreed to be severed before
sale or under the contract of sale. "Trading" commonly refers to

buying or selling goods, materials or any other things, where

such goods, materials or any other things are purchased from
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one person are sold to any other person customers. In such
transactions, the payment to suppliers are made directly by the
trader either before or after receipt of the delivery of such goods,
materials or any other things and after loading of profit margin
to such purchase cost, the sale cost are recovered from
customers. Section 66D of the Finance Act, 1994, outlines
services exempted from taxation, including government services,
services by the RBI, service by a foreign diplomatic mission
located in India, agricultural services, and trading of goods.
Since the service involves transporting water without buying or
selling goods, it doesn't fall under the trading exemption.
Therefore, if not covered in the negative list, the service might be
eligible for exemption under Notification No. 25/2012-ST, but
neither the respondent nor the adjudicating authority claimed

such exemption in this case.

7. The respondent have contended that their business
involves the sale of loose water, which qualifies as a sale of goods
rather than a taxable service under the Finance Act, 1994. They
have provided various documents (1) IT return copy for FY 2014-
15, 2015-16 (AY. 2015-16 & 2016-17), (2) Computation of Total
Income for F.Y. 2014-15, 2015-16 (A.Y. 2015-16 & 2016-17) (3)
Profit & Loss & Balance Sheet for F.Y. 2014-15, 2015-16, (4)
Form 26 AS for FY 2014-15, 2015-16 to support their claim, (5)
sample invoices, and images of their business operations to
demonstrate that their business involves the sale of water, which
qualifies as goods and is exempt from service tax. They argue
that water falls under the definition of goods, as recognized by
Gujarat VAT laws. They cite Schedule I of the Gujarat Value
Added Tax Act, which exempts the sale of loose water from
taxation, further supporting their claim that water is considered

goods. The appellant cites a ruling by the Hyderabad CESTAT in
the case of United Post services Pvt. Ltd. Vs. CCE, ST

Hyderabad-II (Service Tax appeal No. 22246 of 2015, Service Tax
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Appeal No. 31287 of 2017) in their favor, which states that water
supply constitutes a sale of goods and is outside the purview of
the Finance Act, 1994. They argue that the power to tax the sale
of water falls within the legislative competence of the State
government, not the central government, as it is considered a
sale of goods. The appellant also refers to a CBEC circular No.
334/1/2012-TRU dated 16.03.2012 stating that transactions
dominated by the sale of goods should be treated as such,
further supporting their argument that their business involves
the sale of water, not a taxable service. They argue that
exemption Notification No. 25/2012-ST is not relevant to their
case because the dominant nature of their transaction is the sale

of water, for which no service tax should be levied.

8.  After careful consideration of the submissions from both
the appellant and the respondent, I find that the appellant
contends that the adjudicating authority erred in providing
exemption under Sub-Section (e) of Section 66D of the Finance
Act, 1994, without proper discussion and verification of the
documents pertaining to the exempted service provided by the
respondent. Additionally, they argue that the service provided by
the respondent, involving the transportation of water, does not
fall under the trading exemption under Section 66D, as it does
not involve the buying or selling of goods. Furthermore, they
assert that neither the respondent nor the adjudicating authority

claimed exemption under Notification No. 25/2012-ST.

8.1. On the other hand, the respondent contends that their
business involves the sale of loose water, which qualifies as a
sale of goods exempt from service tax under the Finance Act,
1994. They have provided various documents and legal
references to support their claim, including IT returns, Profit and
Loss statements, sample invoices, and interpretations of relevant

laws and judicial precedents.
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8.2 Comnsidering the issues réised by both parties, it is
imperative to remand the matter back for fresh adjudication. The
adjudicating authority must conduct a thorough examination of
all relevant documents. The adjudicating authority should also
consider the applicability of Notification No. 25/2012-ST and
whether the dominant nature of the transaction conducted by
the respondent is indeed the sale of water, as claimed by the
respondent. In the interest of justice and clarity, I hereby

remand back the order for fresh adjudication

9. In view of the above discussion, the impugned order is set

aside and the matter is remanded back for fresh adjudication.

10.  erefieT sherl gy &St ot 75, arfier o AT S adisr & frar s € |
The appeal filed by the appellant stands disposed of in above

terms.
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By RPAD / SPEED POST

To,

The Assistant Commissioner,
Central GST, Division-I,

Ahmedabad South.

Appellant
M/s Popatbhai Kanabhai Mundhwa,
23, Riddhi Siddhi Avenue,
Nr. GOR Na Kuva, Respondent

Nr. Canal; maninagar (East),

Ahmedabad, Gujarat-380008

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2.  The Principal Commissioner, CGST, Ahmedabad South
The Assistant Commissioner, Central GST, Division-I,
Ahmedabad South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for
uploading the OIA)
Guard File

6. PAfile
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