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#{ 'rf% R© wft@wt% + ;HIM gEm VI@r e at qt VW mtV + vfl wnf@rfI fIt q7rl{ qq €vq
vf&qTaqtwftv%q©wOwr mRm wga vi mm {,avr f+q#WtqT+fRva#©q€T {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VIta vt©H vr !qttwr ©rqqq:..

Revision application to Government of India:

(1) QRfhr aqrqTqrv–F©f&fhFT, 1994 +turn V€€Finq,IW qP vrq©%vftq13\nuHr qPr

aranT + y=nI qrqq # #mFa !qfTwr qM VEftq tifqq, wta vi©n, f+v+qmq, TmFq f+wr,
qt=ff$fqv, :itn #i vm, +T€VFt, q{fHT: i loo01 =FF=6tvTaqTfR ,

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(6) vfl VE7=FTgTf+%qm++v#q#T§Tfomr vM +mT wvrrnTr©qqnwt + vr tqa
WKFIN+qftwrrrNf WT8@ri§uvni +, wWF wrwHqr wvN+qT}q€M%n@rig
nf%tftwTnrn+€rn%=FtvfbrT%fnn3{ jn

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse
of processing of the goods in a warehouse or in storage
warehouse.

to another during the course
whether
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(v) VH7+vrFRMtT?TrvtqT + fDafB7qB w nqm%fnihr t@BfNrqMq{vmq1
n„R,,rg–,#kh% VFR++:a TRa%qT@%aI©nVtW #fm+"e'

In case of rebate of duty of excise on goods exported to anY countrY or terrlt01TY
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(T) qR qlv–rvryTT7mfqu, Mn WHa#qT§r(+nvnp dt)fhif7fbn WT VTV81

In case of goods exported outside India export to Nepal or Bhutan> without
payment of duty.

(q) +fay 3cql<d#tacql<dqF©%!TTVTV#fRU, :it ?la%ftavw#rq{{3k®wtw =hrt
gTn ,$ Mib S,IT%, WtBa, Brjtat % griT nfl= d Vqq qr vrvn + f+v ;if#fhFI (+ 2) 1998

urn l09 graf+Imfqq VTOl

Credit of any duty allowed to be udHzed towmds payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by are Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) %Fdhr©wqq qR–h (wftv) f+mM,2001 %fhm 9 % at@fQfRf+f?gvqq+mg(-8 + vt
vfhft +, tfqv siTter % vR at% tfqv ftqYq + dtv qr€ + vftztq€-WtqT qd wfM qTtqr #F qtat
Whit % vr% afRa wgn fM vm qTfjt'1 WT% nq @mr ! vr !@r qfhf % 3tmta wrc 35- 1 if

flufftv qt %wTv+©qa%vrq Owl-6vMm#tVft§ft8aqTfiUt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fff%qq wtab vr% qlt+@7t6qqq vw @dvr a#6q8Tt@t200/- qtv VT3T7 qt
qTqarq6t+q7t%qq%vrv&@rTr6~T+rrOoo/-dR©vUlraTT#F .qTU.I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

#n qr.%,#-fh:nITqqqrv%R++qT%r;nftdkr dlqIRq<ul%vft wRy:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) !FfH HTm qj@ gfbfhfT, 1944 qT UtF 35-dT/35- Iii mT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

12) nf'f§rf©aqfHq :# qVTqq!€n+©©rn 6twftv,Wft©tj;qTqa + dM w,+rrdhr
mRm QM iI:+ RRPR WWT qHTfbwr Wa) # qf8H hfhr lftfbqT, 3T§rTH4TR + 2-d qTHT,

gWR qm, ;mm, RlulqnP:, ©6qXT4n-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribund
(CESTAT) at 2"dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate b1 form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 17000/-I Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respecdveD.,'}a+W>w of

'“;;''”’”**“”'";“";'“'::“-“’'--““”f?*;IBS:B'
tD.' \ f#a::1 \ lb '};’ ;\. Vi; J;-&

::.,*__. ..z4F .#



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) vfl q€ mtw + q{ IF wkqff gr mriqr jtn { dr vM qv Mgr h l+q =$tv vr wmv @1{dl

bT & f@n mm qTf{Uj€ @V%dt§u$ftf%fRWVaqTf +VV+#f©T VqTfjqftWftdh
awTf#%wrqtqqwftvqrhdhrw€n#rvqa&€qMvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) vm@ TW gfbfbrv r970 VTr Thitfkv qt wWt -1 % gmtv faWifi:T f#u ©]WTT an
grim vr lgWtqT +qTftqft faem yTf#qr€t b wt% + + vaq #T R6 vfall v 6.50 qt vr @rqmq

qp#fbm©n€TVTqTfju I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) TV fHi+f#znqa=&fhkDr mt vr+fWHft#TaT#t&vmwrMaf#n©rmeqt ffH
PITT, tr-dhraqr€R erm q+tqrw wt}dhrRmTfbw?r (qnffRf#) fhn, 1982 +ftf}T{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fm qm, #.{kt©qraqr©q+tqmwftdhqPHfhBwr (fRftz)v+vftwfFqt bmw&
it qMFTHr (Demand) # # (Penalty) vr 10% # WiT mm gfQvpf eI wtf%, ©f$F©r Ij qH
10 aTrv {} (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

:#Ff gNR qj@ siT{ inK :F gvfT, qnftq €FTT qMr =Ft ThT (Duty Demanded) I

( 1) # (Section) 1 ID + w ftutftv nRr;
(2) fhnwT€+Tqahfkz#ttT®m;
(3)€m8zhf}z%rf}hfhHr6%®ahnPrl

qt $jqVT ' and wM’ + qB+!f vm#qgqT qT wfM’xTf&q@ibf+q if wf 4mfbn
Tvr gI

For ml appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
conn'med by the Appellate Commissioner would have to be pre-deposited, provided
that the pre_deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act1 19441 Section 83 & Section 86 of the Fklance
Act, 1994)

Under Central Excise and Service Tax, “Duty demande(t’ shall include:

(1)

(ii)

(Hl)

amount determined under Section 11 D;

amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) §v greeT % vfa wfm !rTflNor % nrg qd W gwr W qT wv RvTRz # a xhtMl -tR

qJ,qq 10% Uq7mqTaTqd%qd@KRqTR,f # KgH% 10% WTT#TVr WFfT il

In view of above, an appeal against th
payment of 10% of the duty demanded where
or penaltyl where penalty alone is in dispute.”

s order shall be before the Tribunal on

duty or duty and penaltY te
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F.No. (}APPL/(caM/STD/352/2023-Appeal

ORDBR-IN-APPBAL

The following appeals have been filed under section 84(1) of

the Finance Act, 1994 (hereinafter referred as 'the Act) . by the

Assistant Commissioner, CGST & C. Ex., Division–I, Ahmedabad

South Commissionerate (hereinafter referred as 'appellant’) in

compliance to Order-in-Review Nos. 02 / 2023-24 dated

17.04.2023 passed by Commissioner, Central GST, Ahmedabad

South (hereinafter referred ,to as. the "the reviewing authority"

also) against Order-in-Original No. 322/AC/Div-I/HKB/2022-23
dated 11.Ol.2023 (hereinafter referred as “the impugned order”)

passed bY the Assistant Commissioner, CGST, Division – I,

Ahmedabad South (hereinafter referred as “the adjudicating

authority”) in the case of M/s Popatbhai Kanabhai Mundhwa9

23, Ri(idhi Siddhi Avenue, Nr. GOR Na Kuva2 Nr. Canal;

lnaninagar (East), Ahmedabad, Gujarat-380008 (hereinafter

referred as “the Respondent’).

Appeal No. & Date Review Order Order-In-Original No. &
No. & Date Date

3 AC/Di„-I/HKB/2022-23
APPEAL Dated 19.04.2023 17.04.2023 dated 11.01.2023

2. BriefLY stated, the facts of the case are that the appellant

are holding PAN No. AATPB6297K. The Income Tax Department

provIded data indicating taxable income for the financial years

2014-15 and 2015-16' On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT) for the Financial Years

2014-15 & 2015-16, it was noticed that the appellant had

earned an income of Rs. 16,48,572/- during the F.y. 2014_15

and Rs' 17,57,275/- during the F.Y. 2015-16, which was

reflected under the heads “Sales / Gross Receipts from Services

(Value from ITR)” filed with the Income Tax depm.tment.

AccordingIY, it appeared that the appellant had earned the said

substantial income bY waY of providing taxable services but had

neither obtained Service Tax registration nor paid the applicable

servlce tax thereon' The appellant THBg\ed upon to submit

I
i
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F.No. GAPPL/COM/STD/352/2023-Appeal

required details of service provided during the F. Y. 2014- 15 and

2015-16, however, they did not respond to the letters issued by

the department. The appellant’s failure to register for service tax,

respond to correspondence, and properly assess service tu<

liability led to allegations of willful suppression of facts and

evasion of payment. As a result, a demand for service tax

payment of Rs. 4,58,568/- for the F.Y. 2014-15 and 2015-16,

along with interest and penalties, was issued.

2.1 The respondent were issued Show Cause Notice No. V15-

285/Div.-!/POPATBHAI KABABHAI MUNDHWA/2020-21 dated

17.12.2020 during the period 2014-15 and 20 15- 16 wherein:

a) Demand and recover an amount of Rs. 4,58,568/- under

the provision to Sub Section (1) of Section 73 of the Act along

with interest under section 75 of the Act.

b) Imposed penalty under Section 77(1) of the Act for failure to

obtain service tax registration as per the provision of Section 69

of the Act and penalty under Section 78 of the Act for non-

payment of service tax by wilfully suppressing the facts from the

department with intent to evade the payment of service tax.

4. The Commissioner, Central GST, Ahmedabad South, in

exercise of the power conferred on him under Subsection 1 of
Section 84 of the Act in order to satisfy himself as to the legality

and propriety of the impugned order, directed the adjudicating

authority vide Review Order No. 02/2023-24 dated 17.04.2023

to file ml appeal before undersigned within stipulated period for

determination of the legality and correctness of the impugned

order on the following grounds:

> The adjudicating authority while allowing the benefit of
exemption under Bob-£lection (6) of Section 660 of the Finance

Act, 1994, in respect of services provided bY the Service

provider, had not discussed as)Tyjlich documents were

aA



F.No. GAPPL/COM/STD/352/2023-Appeal

verified try him to satisfy that the exempted servlce 18

provided by the Service provider

> As per Section 65B (25) of the Finance Act, 1904, "goods

memls every land of movable property other than actionable

claim and money, and inclUdes securities2 grow111g crOPS,

grass9 and things attached to or forming part of the land
which are agreed to be severed before sale or under the

contract of sale

> As per conman parlance, "the Trading" means purchase or

sale of goods, materials of any other things, where such

goods, materials or any other things are purchased from one

person are sold to uly other person customers in such

trursactions, the payment to suppliers are made directIY bY

the trader either before or after receipt of the delivery of such

goods, materials or any other things and after loading of profit

margjn to such purchase cost, the sale cost are recovered
from customers

> Section 66D of the Finance Act, 1994 The Section 660

introduced in the Finance Act. 1994 states that the negative

list would be comprising of the following-

(a) Seruices by Gouernment or a local authority

(b) Senaces by the Reserue Bank of India

(c) Sen;ices by a foreign diplomatic mission located in India

(d) Seruices relating to agriculture or agriculture produce

(e) Tra(hug of goods

(1) Any process amounting to manufacture or production of
goods

(g) Setting of space or time slots for advertisements

(h) Sen>ice by way of access to a road or a badge on payment
of toIL charges etc.

> From the definition of goods and trading, it appears that

trading activity involve purchase of goods and sale of the

6



F.No. GAPPL/C;OIW/STD/352/2023-Appeal

to another person. Since the service provider takes water from

his plant and serve this water with the help of water lanker to

another place/service recipient there is no purchase and sale

of goods involved. Thus, it is opined that the service would not

fall within the negative list given under Section 660 of the FA,

1994 When the services provided by the service provider is not

covered under Negative list, only exemption available is under

Mega exemption Notification No. 25/2012-ST dated 20 06

2012 However, in the instant case, neither the service provider

nor the adjudicating authority has contended that the services

provided by the service provider are exempted under the

Notification supra.

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. Personal hearing in the case

was held on 15-03-2024. Ms. Shenal Thakkar, Chartered

Accountant, appeared for personal hearing on behalf of the

respondent. He reiterated the contents of the written

submissions. He informdd that the client sells water through

tanks which is goods. Hence the same is not liable to service

tax. Therefore the impugned order may be upheld.

6. 1 find that the appellant contend that the adjudicating

authority granted exemption under Sub-Section (e) of Section

66D of the Finance Act, 1994, without discussing which

documents were verified to confirm that the exempted service

was provided by the respondent. According to Section 65B(25) of

the Finance Act, 1994, "good_s" means every kind of movable

property other that actionable claims and money, and includes

securities> growing crops, and grass, and things attached to or

forming part of the land which are agreed to be severed before
sale or under the contract of sale. "Trading" commonly refers to

buying or selling goods, materials or any other things, where

such goods, materials or any other things arje rrchased

7



F.No. GAPPI,/ COM/STD/352/2028-Appea!

one person are sold to any other person customers. In such

transactions, the payment to suppliers are made directly by the

trader either before or after receipt of the delivery of such goods,

materials or any other things and after loading of profit margin

to such purchase cost, the sale cost are recovered from

customers. Section 66D -of the Finance Act, 1994, outlines

services exempted from taxation, including government services,

services by the RBI, service by a foreign diplomatic mission

located in India, agricultural services, and trading of goods.

Since the service involves transporting water without buying or

selling goods, it doesn't fall under the trading exemption.

Therefore, if not covered in the negative list, the service might be

eligible for exemption under Notification No, 25/2C)12-ST, but

neither the respondent nor the adjudicating authority claimed

such exemption in this case.

7. The respondent have contended that their business

involves the sale of loose water, which qualifies as a sale of goods

rather than a taxable service under the Finance Act, 1994. They

have provided various documents (1) IT return copy for FY 20 14-

15, 2015-16 (A.Y. 2015-16 & 2016-17), (2) Computation of Total

Income for F.Y. 2014-15, 2015-16 (A.Y. 2015-16 & 2016-17) (3)

Profit & Loss & Balance Sheet for F.Y. 2014-15, 2015-16, (4)

Form 26 AS for FY 2014-15, 2015-16 to support their claim, (5)

sample invoices, and images of their business operations to

demonstrate that their business involves the sale of water, which

qualifies as goods and is exempt from service tax. They mgpe

that water falls under the definition of goods, as recogpized by

Gujuat VAT laws. They cite Schedule I of the Gujarat Value

Added Tax Act, which exempts the sale of loose water from

taxatlon, furthep supporting their claim that water is considered

goods. The appellant cites a ruling by the Hyderabad CESTAT in
the case of United Post services Pvt. Ltd. Vs. (-CF) ST

Hyderabad-il (Service Tax appeal No. 22246 of 2015? Service Tax

In;)



F.No, GAPPI,/CC)M/STD/352/2023-Appeal

Appeal No. 31287 of 2017) in their favor, which states that water

supply constitutes a sale of goods and is outside the purview of
the Finance Act, 1994. They argue that the power to tax the sale

of water falls within the legislative competence of the State

government, not the central government, as it is considered a

sale of goods. The appellant also refers to a CBBC circular No.

334/ 1/2012-TRU dated 16.03.2012 stating that transactions

dominated by the sale of goods should be treated as such,

further supporting their argument that their business involves

the sale of water, not a taxable service. They argue that
exemption Notification No. 25/2012-ST is not relevant to their
case because the dominant nature of their transaction is the sale

of water, for which no service tax should be levied.

8. After careful consideration of the submissions from both

the appellant and the respondent, I find that the appellant

contends that the adjudicating authority erred in providing

exemption under Sub-Section (e) of Section 66D of the Finance

Act, 1994, without proper discussion and verification of the

documents pertaining to the exempted service provided by the

respondent. Additionally, they argue that the service provided bY

the respondent, involving the transportation of water, does not

fall under the trading exemption under Section 66D, as it does

not involve the buying or selling of goods. Furthermore, theY

assert that neither the respondent nor the adjudicating authorItY

claimed exemption under Notification No. 25/2012-ST.

8.1. On the other han(ip the respondent contends that their

business involves the sale of loose water, which qualifies as a

sale of goods exempt from service tax under the Finance Act9

1994. They have provided various documents and legal

references tO support their claim9 including IT returns, Profit and

Loss statements2 sample invoices9 and interpretations of relevant

laws and judicial precedents.



F.No. (}APPL/COM/STD/352/2023-Appeal

8.2 Considering the issues raised by both parties, it is

imperative to remand the matter back for fresh adjudication. The

adjudicating authority must conduct a thorough examination of

all relevant documents. The adjudicating authority should also

consider the applicability of Notification No. 25/2012-ST and

whether the dominant nature of the transaction conducted by

the respondent is indeed the sale of water, as claimed by the

respondent. In the interest of justice and clarity, I hereby

remand back the order for fresh adjudication

9. In view of the above discussion, the impugned order is set

aside and the matter is remulded back for fresh adjudication.

10. WftVq6fnaqd#t=T{w{}vvrMlzTaaT++ dO%+%IT.naTe I

The appeal filed by the appellant stands disposed of in above
terms .

Pg
dlq4 q &r

HTIV (aW
Date : 2.0 .03.2024

Attested
ad

$

{aLl ,q )
#.a. TT.a,
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By RPAD L SPEED POST

To,
The Assistant Commissioner,
Central GST, Division-I.
Ahmedabad South. Appellant

M/s Popatbhai Kanabhai M[undhwa,
23, Ridd_hi Sid(ihl Avenue,
Nr. GOR Na Kuva,
Nr. C&nal; maninagar (East),
Ahmedabad, Gujarat-380008
Copy to:

Respondent

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone

2.

3.

The Principal Commissioner, CGST, Ahmedabad South

The Assistant Commissioner, Central GST, Division-1,

Ahmedabad South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for

uploading the OIA)

,/5.
6

Guard File

PA file
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